RULE 16. Pretrial Procedure

In any action, the court may schedule one or more conferences before trial to accomplish
the following objectives:

(1) The possibility of settlement of the action;

(2) The simplification of the issues;

(3) Itemizations of expenses and special damages;

(4) The necessity of amendments to the pleadings;

(5) The exchange of reports of expert witnesses expected to be called by each  party;
(6) The exchange of medical reports and hospital records;

(7} The number of expert witnesses,

(8) The timing, methods of search and production, and the limitations, if any, to be
applied to the discovery of documents and electronically stored information;

(9) The adoption of any agreements by the parties for asserting claims of privilege or for
protecting designated materials afier production;

(10) The imposition of sanctions as authorized by Civ, R. 37;
(11) The possibility of obtaining:
{a) Admissions of fact;

(b) Agreements on admissibility of documents and other evidence to avoid
unnecessary testimony or other proof during trial.

(12) Other matters which may aid in the disposition of the action.

The production by any party of medical reports or hospital records does not constitute a
waiver of the privilege granted under section 2317.02 of the Revised Code.

The court may, and on the request of either party shall, make a written order that recites
the action taken at the conference. The court shall enter the order and submit copies to the
parties. Unless modified, the order shall control the subsequent course of action.

Upon reasonable notice to the parties, the court may require that parties, or their
representatives or insurers, attend a conference or participate in other pretrial proceedings.



[Effective: July I, 1970; amended effective July 1, 1993; amended effective July 1, 2008.]
Staff Note (July 1, 2008 amendments)

New subsections (8) and (9) are added to clarify that issues relating to discovery
of documents and electronically stored information are appropriate topics for discussion
and resolution during pretrial conferences. Other linguistic changes, including those
made to the subsections (7), (11) and (12) and to the final paragraph of Rule 16, are
stylistic rather than substantive.



TITLE V. DISCOVERY
RULE 26.  General Provisions Governing Discovery

(A) Policy; discovery methods. It is the policy of these rules (1) to preserve the right of
altorneys to prepare cases for trial with that degree of privacy necessary to encourage them to
prepare their cases thoroughly and to investigate not only the favorable but the unfavorable
aspects of such cases and (2) to prevent an attorney from taking undue advantage of an
adversary's industry or efforts.

Parties may obtain discovery by one or more of the following methods: deposition upon
oral examination or written questions; written interrogatories; production of documents,
electronically stored information, or things or permission to enter upon land or other property,
for inspection and other purposes; physical and mental examinations; and requests for admission.
Unless the court orders otherwise, the frequency of use of these methods is not limited.

(B) Scope of discovery. Unless otherwise ordered by the court in accordance with these
rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged, which
is relevant to the subject matter involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense of any other party, including
the existence, description, nature, custody, condition and location of any books, documents,
electronically stored information, or other tangible things and the identity and location of
persons having knowledge of any discoverable matter. It is not ground for objection that the
information sought will be inadmissible at the trial if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence.

(2) Insurance agreements. A party may obtain discovery of the existence and contents of
any insurance agreement under which any person carrying on an insurance business may be
liable to satisfy part or all of a judgment which may be entered in the action or to indemnify or
reimburse for payments made to satisfy the judgment. Information concerning the insurance
agreement is not by reason of disclosure subject to comment or admissible in evidence at trial.

(3) Trial preparation: materials. Subject to the provisions of subdivision (B)(5) of this
rule, a party may obtain discovery of documents, electronically stored information and tangible
things prepared in anticipation of litigation or for trial by or for another party or by or for that
other party's representative (including his attorney, consultant, surety, indemnitor, insurer, or
agent) only upon a showing of good cause therefor. A statement concerning the action or its
subject matter previously given by the party seeking the statement may be obtained without
showing good cause. A statement of a party is (a) a written statement signed or otherwise
adopted or approved by the party, or (b) a stenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a substantially verbatim recital of an oral
statement which was made by the party and contemporaneously recorded.



(4) Electronically stored information. A party need not provide discovery of
electronically stored information when the production imposes undue burden or expense. On
motion to compel discovery or for a protective order, the party from whom electronically stored
information is sought must show that the information is not reasonably accessible because of
undue burden or expense. If a showing of undue burden or expense is made, the court may
nonetheless order production of electronically stored information if the requesting party shows
goad cause. The court shall consider the following factors when determining if good cause
exists:

(a) whether the discovery sought is unreasonably cumulative or duplicative;

(b) whether the information sought can be obtained from some other source that is less
burdensome, or less expensive;

(c} whether the party seeking discovery has had ample opportunity by discovery in the
action to obtain the information sought; and

(d) whether the burden or expense of the proposed discovery outweighs the likely benefit,
taking into account the relative importance in the case of the issues on which electronic
discovery is sought, the amount in controversy, the parties’ resources, and the importance of the
proposed discovery in resolving the issues.

In ordering production of electronically stored information, the court may specify the format,
extent, timing, allocation of expenses and other conditions for the discovery of the electronically
stored information.

(5) Trial preparation: experts.

(a) Subject to the provisions of subdivision (B)(5)(b) of this rule and Rule 35(B), a party
may discover facts known or opinions held by an expert retained or specially employed by
another party in anticipation of litigation or preparation for trial only upon a showing that the
party seeking discovery is unable without undue hardship to obtain facts and opinions on the
same subject by other means or upon a showing of other exceptional circumstances indicating
that denial of discovery would cause manifest injustice.

(b) As an alternative or in addition to obtaining discovery under subdivision (B)(5)(a) of
this rule, a party by means of interrogatories may require any other party (i) to identify each
person whom the other party expects to call as an expert witness at trial, and (ii) to state the
subject matter on which the expert is expected to testify. Thereafier, any party may discover
from the expert or the other party facts known or opinions held by the expert which are relevant
to the stated subject matter. Discovery of the expert's opinions and the grounds therefor is
restricted to those previously given to the other party or those to be given on direct examination
at trial.



(¢) The court may require that the party seeking discovery under subdivision (B)(5)(b) of
this rule pay the expert a reasonable fee for time spent in responding to discovery, and, with
respect to discovery permitted under subdivision (B)(5)(a) of this rule, may require a party to pay
another party a fair portion of the fees and expenses incurred by the latter party in obtaining facts
and opinions from the expert.

{6)  Claims of Privilege or Protection of Trial-Preparation Materials.

(a) Information Withheld. When information subject to discovery is withheld on a claim
that it is privileged or subject to protection as trial preparation materials, the claim shall be made
expressly and shall be supported by a description of the nature of the documents,
communications, or things not produced that is sufficient to enable the demanding party to
contest the claim.

(b) Information Produced. If information is produced in discovery that is subject to a
claim of privilege or of protection as trial preparation material, the party making the claim may
notify any party that received the information of the claim and the basis for it. After being
notified, a receiving party must promptly return, sequester, or destroy the specified information
and any copies within the party’s possession, custody or control. A party may not use or disclose
the information until the claim is resolved. A receiving party may promptly present the
information to the court under seal for a determination of the claim of privilege or of protection
as trial preparation material. If the receiving party disclosed the information before being
notified, it must take reasonable steps to retrieve it. The producing party must preserve the
information until the claim is resolved.

(C) Protective orders. Upon motion by any party or by the person from whom
discovery is sought, and for good cause shown, the court in which the action is pending may
make any order that justice requires to protect a party or person from annoyance, embarrassment,
oppression, or undue burden or expense, including one or more of the following: (1) that the
discovery not be had; (2) that the discovery may be had only on specified terms and conditions,
including a designation of the time or place; (3) that the discovery may be had only by a method
of discovery other than that selected by the party seeking discovery; (4) that certain matters not
be inquired into or that the scope of the discovery be limited to certain matters; (5) that discovery
be conducted with on one present except persons designated by the court; (6) that a deposition
after being sealed be opened only by order of the court; (7) that a trade secret or other
confidential research, development, or commercial information not be disclosed or be disclosed
only in a designated way; (8) that the parties simultaneously file specified documents or
information enclosed in sealed envelopes to be opened as directed by the court.

If the motion for a protective order is denied in whole or in part, the court, on terms and
conditions as are just, may order that any party or person provide or permit discovery. The
provisions of Civ. R. 37(A)(4) apply to the award of expenses incurred in relation to the motion.

Before any person moves for a protective order under this rule, that person shall make a
reasonable effort to resolve the matter through discussion with the attorney or unrepresented



party seeking discovery. A motion for a protective order shall be accompanied by a statement
reciting the effort made to resolve the matter in accordance with this paragraph.

(D) Sequence and timing of discovery. Unless the court upon motion, for the
convenience of parties and witnesses and in the interests of justice, orders otherwise, methods of
discovery may be used in any sequence and the fact that a party is conducting discovery, whether
by deposition or otherwise, shall not operate to delay any other party’s discovery.

(E) Supplementation of responses. A party who has responded to a request for
discovery with a response that was complete when made is under no duty to supplement his
response to include information thereafter acquired, except as follows:

(1) A party is under a duty seasonably to supplement his response with respect to any
question directly addressed to (a) the identity and location of person having knowledge of
discoverable matters, and (b} the identity of each person expected to be called as an expert
witness as trial and the subject matter on which he is expected to testify.

(2) A party who knows or later learns that his response is incorrect is under a duty
seasonably to correct the response.

(3) A duty to supplement responses may be imposed by order of the court, agreement of
the parties, or at any time prior to trial through requests for supplementation of prior responses.

[Effective: July I, 1970; amended effective July 1, 1994; amended effective July 1, 2008.]
Staff Notes (July 1, 2008 amendments)

Several provisions of the rule are amended to clarify that discovery of
electronically stored information is permitted.

Civ. R. 26(A), (B)(1) and (B)}3) include explicit references to discovery of
electronically stored information, a type of discovery that was arguably covered in the
broad definition of discoverable materials previously articulated in the rule.

Civ. R. 26(B)(4) is new language that tempers the virtually unlimited discovery
traditionally authorized by Rule 26(B)(1) by providing that, as is the case with all
discovery, a party is not required to produce electronically stored information if
production is too burdensome or expensive compared to the potential value of the
discovery. These provisions also provide guidance to trial courts for resolving disputes
over claims of excessive burdensomeness and expense. The last sentence of this
section reiterates the power that trial judges inherently possess to regulate discovery of
electronically stored information, including allocating costs and other details related to
production of electronically stored information.

Existing Rule 26(B)(4) is renumbered as 26(B)(5) but no other changes are
made.



Civ. R. 26(B)(6)(a) and (b) apply to all discovery not just electronically stored
information. Rule 26(B)(6)(a) establishes procedures parties must follow when
withholding documents (including electronically stored information) based on privilege

Civ. R. 26(B)(8)(b) provides a mechanism for a party to retrieve inadvertently
produced documents from an opponent. This is often called a "clawback” provision A
similar provision is included in the federal rules and the rules of other states that have
modified their civil rules to accommodate e-discovery. It applies to all materials
produced by a party, not just electronically stored information.

The rule directs a party that has inadvertently provided privileged documents to an
opponent to notify the opponent. Once notification is received, the recipient must
‘return, sequester, or destroy” the inadvertently proceeded information and not use the
information in any way. A procedure is also provided for the court to resolve the claim
of privilege relating to the materials. The amendments to Rule 26(B)(6)(b) do not
conflict with the new Ohio Rule Prof. Conduct 4.4(b) requirement that an attorney who
“knows or reasonably should know that the document was inadvertently sent” must
“promptly notify the sender” Rather, the two rules work in concert: Rule 26(B){6)(b) is
triggered when actual notification is received from the sender that the material was
inadvertently sent, and Ohio Rule Prof. Conduct 4.4(b) is animated when the recipient
realizes that the material provided by an opponent is likely privileged



RULE 33.  Interrogatories to Parties

(A) Availability; procedures for use. Any party, without leave of court, may serve upon
any other party up to forty written interrogatories to be answered by the party served. A party
serving interrogatories shall provide the party served with both a printed and an electronic copy
of the interrogatories. The electronic copy shall be provided on computer disk, by electronic
mail, or by other means agreed to by the parties. A party who is unable to provide an electronic
copy of the interrogatories may seek leave of court to be relieved of this requirement. A party
shall not propound more than forty interrogatories to any other party without leave of court.
Upon motion, and for good cause shown, the court may extend the number of interrogatories that
a party may serve upon another party. For purposes of this rule, any subpart propounded under
an interrogatory shall be considered a separate interrogatory.

(1) 1f the party served is a public or private corporation or a partnership or association,
the organization shall choose one or more of its proper employees, officers, or agents to answer
the interrogatories, and the employee, officer, or agent shall firnish information as is known or
available to the organization.

(2) Interrogatories, without leave of court, may be served upon the plaintiff after
commencement of the action and upon any other party with or after service of the summons and
complaint upon the party.

(3) Each interrogatory shall be answered separately and fully in writing under ocath,
unless it is objected to, in which event the reasons for objection shall be stated in lieu of an
answer. The party upon whom the interrogatories have been served shall quote each
interrogatory immediately preceding the corresponding answer or objection. When the number of
interrogatories exceeds forty without leave of court, the party upon whom the interrogatories
have been served need only answer or object to the first forty interrogatories. The answers are to
be signed by the person making them, and the objections signed by the attorney making them,
The party upon whom the interrogatories have been served shall serve a copy of the answers and
objections within a period designated by the party submitting the interrogatories, not less than
twenty-eight days after the service of the interrogatories or within such shorter or longer time as
the court may allow. The party submitting the interrogatories may move for an order under Civ.
R. 37 with respect to any objection to or other failure to answer an interrogatory.

(B) Scope and use at trial. Interrogatories may relate to any maiters that can be
inquired into under Civ. R. 26(B), and the answers may be used to the exient permitted by the
rules of evidence.

The party calling for such examination shall not thereby be concluded but may rebut it by
evidence.



An interrogatory otherwise proper is not objectionable merely because an answer to the
interrogatory involves an opinion, contention, or legal conclusion, but the court may order that
such an interrogatory be answered at a later time, or after designated discovery has been
completed, or at a pretrial conference.

(C) Option to produce business records. Where the answer to an interrogatory may be
derived or ascertained from the business records, including electronically stored information, of
the party upon whom the interrogatory has been served or from an examination, audit, or
inspection of the business records, or from a compilation, abstract, or summary based on the
business records, and the burden of deriving or ascertaining the answer is substantially the same
for the party serving the interrogatory as for the party served, it is a sufficient answer to the
interrogatory to specify the records from which the answer may be derived or ascertained and to
afford to the party serving the interrogatory reasonable opportunity to examine, audit, or inspect
the records and to make copies of the records or compilations, abstracts, or summaries from the
records.

[Effective: July 1, 1970; amended effective July 1, 1972; July 1, 1989; July 1, 1999; July
1, 2004; amended effective July 1, 2008.]

Staff Note (July 1, 2008 amendments)

The text of Civ. R. 33(A) is broken into three subparts. This is intended as a
stylistic change only to make the material more accessible.

Amendments to Civ. R 33(C) clarify that the responding party’s option to produce
business records in which the information sought in interrogatories may be found
includes the option of producing electronically stored information.

Staff Note (Juily 1, 2004 Amendment)
Ruie 33(A) Availability; procedures for use

The 2004 amendment added two provisions governing the service of and
response to interrogatories. New language was added to the fourth paragraph of
division (A) that requires a responding party to quote the interrogatory immediately
preceding the party’s answer or objection. This provision ensures that the court and
parties are not required to consult two documents or different parts of the same
document in order to review the full text of an interrogatory and the corresponding
answer or objection. The provision is similar to the second sentence of S.D. Ohio Civ.
R. 26.1.

To facilitate the responding party’s obligation to include the interrogatories and
answers or objections in the same document, the first paragraph of division (A) was
modified to require the party submitting interrogatories to provide the responding party
with both a printed and an electronic copy of the interrogatories. The electronic version
must be provided in a format that will enable the responding party to readily include the



interrogatories and corresponding answers and objections in the same document
without having to retype each interrogatory. A party who is unable to provide an
electronic copy of interrogatories may seek leave of court to he relieved of the
reguirement.

Corresponding amendments were made to Civ. R. 36(A} relative to requests for
admission.



RULE 34, Producing documents, electronically stored information, and tangible
things, or entering onto land, for inspection and other purposes.

(A) Scope. Subject to the scope of discovery provisions of Civ. R. 26(B), any party may
serve on any other party a request to produce and permit the party making the request, or
someone acting on the requesting party's behalf (1) to inspect and copy any designated
documents or electronically stored information, including writings, drawings, graphs, charts,
photographs, sound recordings, images, and other data or data compilations stored in any
medium from which information can be obtained that are in the possession, custody, or control
of the party upon whom the request is served; (2) to inspect and copy, test, or sample any
tangible things that are in the possession, custody, or control of the party upon whom the request
is served; (3) to enter upon designated land or other property in the possession or control of the
party upon whom the request is served for the purpose of inspection and measuring, surveying,
photographing, testing, or sampling the property or any designated object or operation on the
property.

(B) Procedure. Without leave of court, the request may be served upon the plaintiff after
commencement of the action and upon any other party with or after service of the summons and
complaint upon that party. The request shall set forth the items to be inspected either by
individual item or by category and describe each item and category with reasonable particularity.
The request shall specify a reasonable time, place, and manner of making the inspection and
performing the related acts. The request may specify the form or forms in which electronically
stored information is to be produced, but may not require the production of the same information
in more than one form.

{1) The party upon whom the request is served shall serve a written response within a
period designated in the request that is not less than twenty-eight days after the service of the
request or within a shorter or longer time as the court may allow. With respect to each item or
category, the response shall state that inspection and related activities will be permitted as
requested, unless it is objected to, including an objection to the requested form or forms for
producing electronically stored information, in which event the reasons for objection shall be
stated. 1f objection is made to part of an item or category, the part shall be specified. If objection
is made to the requested form or forms for producing electronically stored information, or if no
form was specified in the request, the responding party must state the form or forms it intends to
use. The party submitting the request may move for an order under Civ. R. 37 with respect to any
objection to or other failure to respond to the request or any part of the request, or any failure to
permit inspection as requested.

(2) A party who produces documents for inspection shall, at its option, produce them as
they are kept in the usual course of business or organized and labeled to correspond with the
categories in the request.



(3} If a request does not specify the form or forms for producing electronically stored
information, a responding party may produce the information in a form or forms in which the
information is ordinarily maintained if that form is reasonably useable, or in any form that is
reasonably useable. Unless ordered by the court or agreed to by the parties, a party need not
produce the same electronically stored information in more than one form.

(C) Persons not parties. Subject to the scope of discovery provisions of Civ. R. 26(B)
and 45(F), a person not a party to the action may be compelled to produce documents,
electronically stored information or tangible things or to submit to an inspection as provided in
Civ. R. 45.

(D)  Prior to filing of action.

(H Subject to the scope of discovery provisions of Civ. R. 26(B) and 45(F), a person
who claims to have a potential cause of action may file a petition to obtain discovery as provided
in this rule. Prior to filing a petition for discovery, the person seeking discovery shall make
reasonable efforts to obtain voluntarily the information from the person from whom the
discovery is sought. The petition shall be captioned in the name of the person seeking discovery
and be filed in the court of common pleas in the county in which the person from whom the
discovery is sought resides, the person’s principal place of business is located, or the potential
action may be filed. The petition shall include all of the following:

(a) A statement of the subject matter of the petitioner’s potential cause of action and
the petitioner’s interest in the potential cause of action;

(b) A statement of the efforts made by the petitioner to obtain voluntarily the
information from the person from whom the discovery is sought;

(c) A statement or description of the information sought to be discovered with
reasonable particularity;

(d)  The names and addresses, if known, of any person the petitioner expects will be
an adverse party in the potential action;

(e) A request that the court issue an order authorizing the petitioner to obtain the
discovery.

(2)  The petition shall be served upon the person from whom discovery is sought and,
if known, any person the petitioner expects will be an adverse party in the potential action, by

one of the methods provided in these rules for service of summons.

(3) The court shall issue an order authorizing the petitioner to obtain the requested
discovery if the court finds all of the following:

(a) The discovery is necessary to ascertain the identity of a potential adverse party;



(b) The petitioner is otherwise unable to bring the contemplated action;

(c) The petitioner made reasonable efforts to obtain voluntarily the information from
the person from whom the discovery is sought.

[Effective: July 1, 1970; amended effective July 1, 1993; July 1, 1994; July 1, 2005;
amended effective July 1, 2008.]

Staff Notes (July 1, 2008 amendments)

The title of this rule is changed to reflect its coverage of electronically stored
information discovery.

The amendment to Civ. R. 34(A) clarifies that discovery of electronically stored
information is expressly authorized and regulated by this rule.

Amendments to the first paragraph of Civ. R. 34(B) allow the requesting party to
specify the form of forms in which electronically stored information should be produced.
For example, the party propounding discovery seeking electronically stored information
could request that a party’s internal memorandums on a particular subject be produced
in Word™ format, while financial records be provided in an Excel™ spreadsheet format
or other commonly used format for financial information. This provision also specifies
that the requesting party cannot demand that the respondent provide the same
information in more than one electronic format. If a party believes that the form or forms
specified by an opponent is unduly burdensome or expensive, the party can object to
the discovery under Rule 34(B)(1) and then negotiate a different, mutually acceptable
form with the opponent or seek relief from the court under Rule 26(B)(4).

The remaining text of existing Civ. R. 34(B) is broken into subparts (1) and (2).
This is solely a stylistic change intended to make the material more accessible.

Civ. R. 34(B)(1) requires the party responding to a request to specifically
articulate its objection to the form of production of electronically stored information that
the opponent has requested. It also requires a responding party to identify the form in
which electronically stored information will be produced if the requesting party has not
specified the format.

Civ. R. 34(B)(3) applies when a party does not specify the form in which
electronically stored information should be produced, in that situation the responding
party has the option of producing the materials in the form in which the information is
ordinarily maintained or another form provided that the form produced is reasonable.
This section also clarifies that the respondent only has to provide electronically stored
information in one format unless the court orders or the parties agree to a different
arrangement. Civ. R. 34(B)(3) is added to allow production of electronically stored
information in more than one format if agreed to by the parties or ordered by the court.



Civ. R. 34(C) clarifies that discovery of electronically stored information from
nonparties is governed by Rule 45,

Staff Note (July 1, 2005 Amendment)
Rule 34(C) Persons not parties

Civ. R. 34(C) is amended to move a reference to notice of issuance of a subpoena
directed to a nonparty to Civ. R. 45(A)(3). The amendments to Civ. R. 34 and 45 place all
provisions requiring notice of issuance of most types of subpoena directed to nonparties
appear in Civ. R 45(A)3) rather than being split between Civ. R. 34(C) and Civ. R.
45(A)(3). The prior arrangement made it easy to overiook the notice provisions of Civ. R.
34(C). See, e.g., Nefizer v. Nefizer, 140 Ohio App.3d 618, 621 (2000).



RULE 37. Failure to Make Discovery: Sanctions

(A)  Motion for order compelling discovery. Upon reasonable notice to other parties
and all persons affected thereby, a party may move for an order compelling discovery as follows:

1) Appropriate court. A motion for an order to a party or a deponent shall be made
to the court in which the action is pending.

2) Motion. If a deponent fails to answer a question propounded or submitted under
Rule 30 or Rule 31, or a party fails to answer an interrogatory submitted under Rule 33, or if a
party, in response to a request for inspection submitted under Rule 34, fails to respond that
inspection will be permitted as requested or fails to permit inspection as requested, the
discovering party may move for an order compelling an answer or an order compeliing
inspection in accordance with the request. On matters relating to a deposition on oral
examination, the proponent of the question may complete or adjourn the examination before he
applies for an order.

(3)  Evasive or incomplete answer. For purposes of this subdivision an evasive or
incomplete answer is a failure to answer.

(4)  Award of expenses of motion. If the motion is granted, the court shall, after
opportunity for hearing, require the party or deponent who opposed the motion or the party or
attorney advising such conduct or both of them to pay to the moving party the reasonable
expenses incurred in obtaining the order, including attorney's fees, unless the court finds that the
opposition to the motion was substantially justified or that other circumstances make an award of
expenses unjust.

If the motion is denied, the court shall, after opportunity for hearing, require the moving
party or the attorney advising the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing the motion, including
attorney's fees, unless the court finds that the making of the motion was substantially justified or
that other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the court may apportion the reasonable
expenses incurred in relation to the motion among the parties and persons in a just manner.

(B)  Failure to comply with order.

(N If a deponent fails to be sworn or to answer a question after being directed to do
so by the court, the failure may be considered a contempt of that court.



(2) I any party or an officer, director, or managing agent of a party or a person
designated under Rule 30(B)(5) or Rule 31(A) to testify on behalf of a party fails to obey an
order to provide or permit discovery, including an order made under subdivision (A) of this rule
and Rule 33, the court in which the action is pending may make such orders in regard to the
failure as are just, and among others the following:

(a) An order that the matters regarding which the order was made or any other
designated facts shall be taken to be established for the purposes of the action in accordance with
the claim of the party obtaining the order;

(b)  An order refusing to allow the disobedient party to support or oppose designated
claims or defenses, or prohibiting him from introducing designated matters in evidence;

© An order striking out pleadings or parts thereof, or staying further proceedings
until the order is obeyed, or dismissing the action or proceeding or any part thereof, or rendering
a judgment by default against the disobedient party;

(d) In lieu of any of the foregoing orders or in addition thereto, an order treating as a
contempt of court the failure to obey any orders except an order to submit to a physical or mental
examination;

{(e) Where a party has failed to comply with an order under Rule 35(A) requiring him
to produce another for examination, such orders as are listed in subsections (a), (b), and (c) of
this subdivision, unless the party failing to comply shows that he is unable to produce such
person for examination.

In lieu of any of the foregoing orders or in addition thereto, the court shall require the
party failing to obey the order or the altorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the court expressly finds that the
failure was substantially justified or that other circumstances make an award of expenses unjust.

(C)  Expenses on failure to admit. If a party, after being served with a request for
admission under Rule 36, fails to admit the genuineness of any documents or the truth of any
matter as requested, and if the party requesting the admissions thereafter proves the genuineness
of the document or the truth of the matter, he may apply to the court for an order requiring the
other party to pay him the reasonable expenses incurred in making that proof, including
reasonable attorney's fees. Unless the request had been held objectionable under Rule 36(A) or
the court finds that there was good reason for the failure to admit or that the admission sought
was of no substantial importance, the order shall be made.



(D)  Failure of party to attend at own deposifion or serve answers to
interrogatories or respond to request for inspection. 1f a party or an officer, director, or a
managing agent of a party or a person designated under Rule 30(B)(5) or Rule 31(A) to testify on
behalf of a party fails (1) to appear before the officer who is to take his deposition, after being
served with a proper notice, or (2) to serve answers or objections to interrogatories submitted
under Rule 33, after proper service of the interrogatories, or (3) to serve a written response to a
request for inspection submitted under Rule 34, after proper service of the request, the court in
which the action is pending on motion and notice may make such orders in regard to the failure
as are just, and among others it may take any action authorized under subsections (a), (b), and (c)
of subdivision (B}2) of this rule. In lieu of any order or in addition thereto, the court shall
require the party failing to act or the attorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the court expressly finds that the
failure was substantially justified or that other circumstances malke an award of expenses unjust.

The failure to act described in this subdivision may not be excused on the ground that the
discovery sought is objectionable unless the party failing to act has applied for a protective order
as provided by Rule 26(C).

(E)  Before filing a motion authorized by this rule, the party shall make a reasonable
effort to resolve the matter through discussion with the attorney, unrepresented party, or person
from whom discovery is sought. The motion shall be accompanied by a statement reciting the
efforts made to resolve the matter in accordance with this section.

(F) Electronically Stored Information. Absent exceptional circumstances, a court
may not impose sanctions under these rules on a party for failing to provide electronically stored
information lost as a result of the routine, good-faith operation of an electronic information
system. The court may consider the following factors in determining whether to impose
sanctions under this division:

(1) Whether and when any obligation to preserve the information was triggered,

(2) Whether the information was lost as a result of the routine alteration or deletion of
information that attends the ordinary use of the system in issue;

(3) Whether the party intervened in a timely fashion to prevent the loss of information;

(4) Any steps taken to comply with any court order or party agreement requiring
preservation of specific information,

(5) Any other facts relevant to its determination under this division.

[Effective: July 1, 1970; amended effective July 1, 1994; amended effective July 1, 2008.]



Staff Notes (July 1, 2008 amendments)

Civ. R. 37(F) provides factors for judges fo consider when a party seeks sanctions
against an opponent who has lost potentially relevant electronically stored
information. This rule does not attempt to address the larger question of when the
duty to preserve electronically stored information is friggered. That matter is
addressed by case law and is generally left to the discretion of the trial judge.



RULE 45. Subpoena
(A) Form; Issuance; Notice,
(1) Every subpoena shall do all of the following:

(a) state the name of the court from which it is issued, the title of the action, and the case
number;

(b} command each person to whom it is directed, at a time and place specified in the
subpoena, to:
(i) attend and give testimony at a trial, hearing, or deposition;

(ii) produce documents, electronically stored information, or tangible
things at a trial, hearing, or deposition;

(iii) produce and permit inspection and copying of any designated
documents or electronically stored information that are in the possession,
custody, or control of the person;

(iv) produce and permit inspection and copying, testing, or sampling of
any tangible things that are in the possession, custody, or control of the
person; or

(v) permit entry upon designated land or other property that is in the
possession or control of the person for the purposes described in Civ. R.
34(A)(3).

(c) set forth the text of divisions (C) and (D) of this rule.

A command to produce and permit inspection may be joined with a command to attend
and give testimony, or may be issued separately. A subpoena may specify the form or forms in
which electronically stored information is to be produced, but may not require the production of
the same information in more than one form.

A subpoena may not be used to obtain the attendance of a party or the production of
documents by a party in discovery. Rather, a party's attendance at a deposition may be obtained
only by notice under Civ. R. 30, and documents or electronically stored information may be
obtained from a party in discovery only pursuant to Civ. R. 34.

(2) The clerk shall issue a subpoena, signed, but otherwise in blank, to a party requesting
it, who shall complete it before service. An attorney who has filed an appearance on behalf of a
party in an action may also sign and issue a subpoena on behalf of the court in which the action
is pending.



(3) A party on whose behalf a subpoena is issued under division (A)}1)(b)(ii), (iil). (iv),
or (v) of this rule shall serve prompt written notice, including a copy of the subpoena, on all
other parties as provided in Civ. R. 5. If the issuing attorney modifies a subpoena issued under
division (A)(1)(b)(i1), (iii), (iv), or {v) of this rule in any way, the issuing attorney shall give
prompt written notice of the modification, including a copy of the subpoena as modified, to all
other parties.

{B) Service

A subpoena may be served by a sheriff, bailiff, coroner, clerk of court, constable, or a
deputy of any, by an attorney at law, or by any other person designated by order of court who is
not a party and is not less than eighteen years of age. Service of a subpoena upon a person
named therein shall be made by delivering a copy of the subpoena to the person, by reading it to
him or her in person, by leaving it at the person's usual place of residence, or by placing a sealed
envelope containing the subpoena in the United States mail as certified or express mail return
receipt requested with instructions to the delivering postal authority to show to whom delivered,
date of delivery and address where delivered, and by tendering to the person upon demand the
fees for one day's attendance and the mileage allowed by law. The person responsible for serving
the subpoena shall file a return of the subpoena with the clerk. When the subpoena is served by
mail delivery, the person filing the return shall attach the signed receipt to the return. If the
witness being subpoenaed resides outside the county in which the court is located, the fees for
one day's attendance and mileage shall be tendered without demand. The return may be
forwarded through the postal service or otherwise.

(C) Protection of persons subject to subpoenas,

(1) A party or an attorney responsible for the issuance and service of a subpoena shall
take reasonable steps to avoid imposing undue burden or expense on a person subject to that
subpoena.

(2)(a) A person commanded to produce under divisions (A)(1Xb)(ib), (iii), (iv), or (v) of
this rule need not appear in person at the place of production or inspection unless commanded to
attend and give testimony at a deposition, hearing, or trial.

(b) Subject to division (D)(2) of this rule, a person commanded to produce under
divisions (A)(1)(b)(ii}, (iii), (iv), or (v) of this rule may, within fourteen days after service of the
subpoena or before the time specified for compliance if such time is less than fourteen days after
service, serve upon the party or attorney designated in the subpoena written objections to
production. If objection is made, the party serving the subpoena shall not be entitled to
production except pursuant to an order of the court by which the subpoena was issued. If
objection has been made, the party serving the subpoena, upon notice to the person commanded
to produce, may move at any time for an order to compel the production. An order to compel
production shall protect any person who is not a party or an officer of a party from significant
expense resulting from the production commanded.



(3) On timely motion, the court from which the subpoena was issued shall quash or
modify the subpoena, or order appearance or production only under specified conditions, if the
subpoena does any of the following:

(a) Fails to allow reasonable time to comply;

(b)  Requires disclosure of privileged or otherwise protected matter and no exception
or waiver applies;

(c) Requires disclosure of a fact known or opinion held by an expert not retained or
specially employed by any party in anticipation of litigation or preparation for trial as described
by Civ. R. 26(B)(4), if the fact or opinion does not describe specific events or occurrences in
dispute and results from study by that expert that was not made at the request of any party;

(d) Subjects a person to undue burden.

(4) Before filing a motion pursuant to division (C)3)(d) of this rule, a person resisting
discovery under this rule shall attempt to resolve any claim of undue burden through discussions
with the issuing attorney. A motion filed pursuant to division (C)(3)d) of this rule shall be
supported by an affidavit of the subpoenaed person or a certificate of that person’s attorney of
the efforts made to resolve any claim of undue burden.

(5) If a motion is made under division (C)3){c) or (C)(3)(d) of this rule, the court shall
quash or modify the subpoena unless the party in whose behalf the subpoena is issued shows a
substantial need for the testimony or material that cannot be otherwise met without undue
hardship and assures that the person to whom the subpoena is addressed will be reasonably
compensated.

(D) Duties in responding to subpoena.

(1) A person responding to a subpoena to produce documents shall, at the person's option,
produce them as they are kept in the usual course of business or organized and labeled to
correspond with the categories in the subpoena. A person producing documents or electronically
stored information pursuant 1o a subpoena for them shall permit their inspection and copying by
all parties present at the time and place set in the subpoena for inspection and copying.

(2) If a request does not specify the form or forms for producing electronically stored
information, a person responding to a subpoena may produce the information in a form or forms
in which the information is ordinarily maintained if that form is reasonably useable, or in any
form that is reasonably useable. Unless ordered by the court or agreed to by the person
subpoenaed, a person responding to a subpoena need not produce the same electronically stored
information in more than one form.



(3} A person need not provide discovery of electronically stored information when the
production imposes undue burden or expense. On motion to compel discovery or for a protective
order, the person from whom electronically stored information is sought must show that the
information is not reasonably accessible because of undue burden or expense. If a showing of
undue burden or expense is made, the court may nonetheless order production of electronically
stored information if the requesting party shows good cause. The court shall consider the factors
in Civ. R. 26(B)(4) when determining if good cause exists. In ordering production of
electronically stored information, the court may specify the format, extent, timing, allocation of
expenses and other conditions for the discovery of the electronically stored information.

(4) When information subject to a subpoena is withheld on a claim that it is privileged or
subject to protection as trial preparation materials, the claim shall be made expressly and shall be
supported by a description of the nature of the documents, communications, or things not
produced that is sufficient to enable the demanding party to contest the claim.

(5) If information is produced in response to a subpoena that is subject to a claim of
privilege or of protection as trial-preparation material, the person making the claim may notify
any party that received the information of the claim and the basis for it. After being notified, a
receiving party must promptly return, sequester, or destroy the specified information and any
copies within the party’s possession, custody or control. A party may not use or disclose the
information until the claim is resolved. A receiving party may promptly present the information
to the court under seal for a determination of the claim of privilege or of protection as trial-
preparation material. If the receiving party disclosed the information before being notified, it
must take reasonable steps to retrieve it. The person who produced the information must preserve
the information until the claim is resolved,

(E) Sanctions. Failure by any person without adequate excuse to obey a subpoena
served upon that person may be deemed a contempt of the court from which the subpoena issued.
A subpoenaed person or that person’s attorney who frivolously resists discovery under this rule
may be required by the court to pay the reasonable expenses, including reasonable attorney’s
fees, of the party seeking the discovery. The court from which a subpoena was issued may
impose upon a party or attorney in breach of the duty imposed by division (C)(1)} of this rule an
appropriate sanction, which may include, but is not limited to, lost earnings and reasonable
attorney’s fees.

(F) Privileges. Nothing in this rule shall be construed to authorize a party to obtain
information protected by any privilege recognized by law, or to authorize any person to disclose
such information.

[Lifective: July 1, 1970; amended effective July 1, 1971; July 1, 1972; July 1, 1993; July
1, 1994; July 1, 2005; amended effective July 1, 2008.]



Staff Notes (July 1, 2008 Amendments)

Rule 45 allows discovery to be obtained from nonparties in a manner that closely
parallels Rule 34 discovery of parties. Civ. R. 45(A) and 45(D)(2) clarify that a party
may use subpoenas to obtain electronically stored information from nonparties It
allows the party issuing the subpoena to specify the form or forms of production for
electronically stored information while prohibiting the requesting party from demanding
that the subpoenaed person provide the same information in more than one electronic
format. For example, the party issuing the subpoena may request that a party’s internal
memorandums on a particular subject be produced in a Word™ file, while financial
records be provided in an Excel™ spreadsheet format or other format commonly used
for financial matters.

Civ. R. 45(B) is amended in light of court decisions holding that service of a
subpoena by a mail carrier was not authorized under the prior language of the Rule
Consistent with Civ. R. 4.1(A) relating to service of process for a complaint and
summons, the amendment allows a person, otherwise authorized by the Rule to
perform service of a subpoena, to do so by means of United States certified or United
States express mail.

Civ. R 45(D)(2) paraliels Rule 34(B) and applies when a party serving the
subpoena does not specify the form in which electronically stored information should be
produced; in that situation the person subpoenaed has the option of producing the
materials in the form in which the information is ordinarily maintained or another form
provided that the form produced is reasonable. This section also clarifies that the
respondent only has to provide electronically stored information in one format unless the
court orders or the parties agree to a different arrangement.

Staff Note (July 1, 2005 Amendment)}
Rule 45(A) Form; Issuance; Notice

Civ. R. 45(A)(3) is amended so that provisions requiring notice of issuance of most
types of subpoena directed to nonparties appear in Civ. R. 45(A)(3) rather than being split
between Civ. R. 45(A)(3) and Civ. R. 34(C). Civ. R. 34(C) is concurrently amended to
eliminate any reference to notice of issuance of a subpoena directed to a nonparty. The
prior arrangement made it easy to overlook the notice provisions of Civ. R. 34(C). See,
e g., Neftzer v. Neftzer, 140 Ohio App.3d 618, 621 (2000).

The amendment adds a new first sentence to Civ. R. 45(A)(3) to require service as
provided in Civ. R. 5 on all other parties of prompt written notice of any subpoena issued
under Civ. R. 45(A)(1}(b)(i), (iii), (iv), or (v). Unlike former Civ.  R. 34(C), amended Civ. R.
45(a)(3) requires that notice include a copy of the subpoena.



Notice of the taking of a deposition upon oral examination, whether of a party or
nonparty, is required by Civ. R. 30(B)(1) and service of questions for a deposition upon
written questions, whether of a party or nonparty, is required by Civ. R. 31(B). See, e.g,,
Standring v. Xerox Corp., 1992 WL 90726 at *3-4, No. 60426 (8th Dist. Ct. App.,
Cuyahoga, 4-30-92). Subpoenas issued under Civ. R. 45(A)(1)(b)(i) for trial or hearing are
exciuded from the notice requirement of amended Civ. R. 45(A)(3) to permit a trial court to
decide, pursuant to local rule, customary practice, or otherwise, whether to require prior
disclosure by parties of the identity of witnesses to be called during a trial or hearing.

The notice requirement of amended Civ. R. 45(A)(3), like its counterpart in Rule
45(b}(1), Federal Rules of Civil Procedure, is intended “to afford other parties an
opportunity to object to the production or inspection, or to serve a demand for additional
documents or things.” Advisory Committee’s Note to 1991 Amendments to the Federal
Rules of Civil Procedure,; see, e g, Spencer v. Steinman, 179 F R.D. 484, 488 (ED. Pa.
1998).

The title of Civ R. 45(A) is amended to call attention to the fact that it deals with
notice of issuance of subpoenas as well as with the form and issuance of subpoenas.



