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DOAR Experts Advise Plaintiffs in Hearing Before Magistrate Judge Peck on the Use of Predictive Coding
First Federal Judicial Acceptance on Predictive Coding Limits

For Immediate Release
Monday, February 13, 2012

Mew York, NY - In the first federal case where Predictive Coding use will be adopted by both the court and the parties, DOAR
Litigation Consulting CEQ, Paul Neale, and Vice President of Discovery Consulting, Gene Kiimov, advised Plaintiffs’ counsel on the
developrment of an electronically stored information ("ESI") protocol that includes the use of predictive coding. DOAR
participated in the negotiations with defense counset and in the drafting of a comprehensive ESI protocel in da Silva Moore, et al.
v. Publicis Groupe SA, et al,, which will be jointly submitted by the parties. Furthermore, DOAR evaluated the defendants’
proposed use of predictive coding and ensured that the process will be transparent enough to allow plaintiffs to verify the
reliability of the process. Plaintiffs’ counsel will participate in every stage of the review of the documents that will seed, train and
verify the process,

Mr. Neale presented the plaintiffs’ position to the court during a hearing on February 8, 2012 before Magistrate Judge Andrew
Peck of the Southern District of New York. The partles plan to submit a final version of the joint protocol on February 17, 2012
after which it is expected that Judge Peck will issue a written opinion.

“While we most often advise producing parties on the use of aiternative technologies such as predictive coding, I believe that our
support of the requesting party in this case will prove to be an important step in the wider adoption of predictive cading
technologies,” Mr. Neale states. “Gene and I are honored to be working with the lawyers at Sanford Wittels & Heisler on such an
important precedent-setting case in the area of Electronically Stored Information (ESI) and the use of predictive coding.”

Predictive coding (or computer assisted review) Is a rapidly evolving technology that provides parties in litigation with an
alternative to the time and cost associated with the traditional, manual review of large volumes of documents. However, while
the use of predictive coding is growing, its reliability and defensibility have yet to be fully explored by the courts.

da Silva Moore, et al. v. Publicis Groupe SA, et al, 11-CV-1279, is being heard by Judge Peck in the U.S. District Court, Southern
District of New York.
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Law Technology News (Online)
October 1, 2011 Saturday
LENGTH: 2239 words

HEADLINE: Search, Forward,
Will manual document review and keyword searches be replaced by computer-assisted coding?

BYLINE: Andrew Peck, Special to the law tech news

BODY:

First, there was manual review - the "traditional" method of document review. As a young associate at a major New
York law firm in the late 1970s, | reviewed boxes of files for relevance, "hot documents,” and privilege. To gather the
paper documents, you went to the client and asked where they kept files about "X" ("X" being the issue(s) involved in
the lawsuit). Often there was a central file labeled "X," and employees kept their own working files as well.
Occasionally, you had to go to the dreaded warehouse, where boxes might not be indexed, and working conditions
always were less than ideal,

Review was linear. There was no way to deduplicate documents or organize them by types. You reviewed whatever box
landed on vour desk; colleagues might be reviewing a carbon copy of the same file. Hopefully, you both coded it the
same. (Bven today, it is not unusual for & document to be produced while another copy is on the privilege log.)

When associate billing rates became too high, firms turned to paralegals, staff attorneys, or contract attorneys. Whether
this had any effect on the quality of the review was beside the point; economics drove the change.
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Despite its flaws, many senior lawyers (and some clients) still consider manual review to be the "gold standard” against
which other review techniques are compared. While the volume of electronically stored information (and concomitant
expense) has largely eliminated manual review as the sole method of document review, manual review remains used
along with, for example, keyword screening. Let us consider whether manual review as the gold standard is myth or
reakity.

Two recent research studies clearly demonstrate that computerized searches are at least as accurate, if not more so, than
manual review. Herb Roitblatt, Ann Kershaw, and Patrick Oot, of the Electronic Discovery Institute, concluded that
"[o]n every measure, the performance of the fwo computer systems was at least as accurate (measured against the
original review) as that of human re-review." ("Document Categorization in Legal Electronic Discovery: Computer
Classification vs. Manual Review," Journal of Am. Society for Information Science & Technology, 61{1):70-80
(2010).)

Likewise, Wachtell, Lipton, Rosen & Katz litigation counsel Maura Grossman and University of Waterloo professor
Gordon Cormack, using data from the Text Retrieval Conference Legal Track, concluded that "[Tlhe idea that
exhaustive manual review is the most effective - and therefore the most defensible - approach to document review is
strongly refuted, Techrology-assisted review can (and does) yield more accurate results than exhaustive manual review,
with much lower effort. ("Technology-Assisted Review in E-Discovery Can Be More Effective and More Efficient
Than Exhaustive Manua! Review,” Richmond J. of Law & Tech,, Vol. X V1], Issue 3, 1-48 (2011}).

Grossman and Cormack note that "not all technology-assisted reviews. . . are created equal” and that future studies will
be needed to "address which technology-assisted review process(es) will improve most on manual review.”

KEY WORDS

Because the volurae of EST has made full manual review virtually impossible, lawyers have turned to keywords to cull
ESI (particularly e-mail) for further (manual) review. A basic problem is that absent cooperation, the way most lawyers
engage in keyword searches is, as Ralph Losey suggests, the equivalent of "Go Fish." The requesting party guesses
which keywords might produce evidence to support its case without having much, if any, knowledge of the responding
party's "cards” (i.c., the terminology used by the responding party's custodians). Indeed, the responding party's counsel
often does not know what is in its own client's "cards."

The problems with keyword search are well known. Lawyers are used to doing keyword searches in "clean" databases,
such as Westlaw and Lexis, which use full sentences, full words (not abbreviations), and largely the same words to
describe the same concept. E-mail collections are not clean databases. People use different words o describe the same
concept; even business e-mails are informal, rampant with misspellings, abbreviations, and acronyms.

The object of search is to produce high recall and high precision, Recall is the fraction of relevant documents identified
during a review, i.e., a measure of completeness. Precision is the fraction of identified documents that are relevant, i.e.,
it is a measure of accuracy or correctness.

When keywords return false positives - documents that have the keywords but are not relevant - the responding party
has to use expensive manual review to find the truly relevant documents. It is not uncommon for a poorly chosen
keyword to return more "junk” than responsive documents, i.e., low precision. The goal of search is to produce high
recall and high precision (in a cost-effective way).

How effective is keyword searching? In 1985, scholars David Blair and M.E. Maron coilected 40,000 documents from a
Bay Area Rapid Transit accident, and instructed experienced attorney and paralegal searchers to use keywords and other
review techniques to retrieve at least 75% of the documents relevant to 51 document requests. Searchers believed they
met the goals, but their average recall was just 20%. This result has been replicated in the TREC Legal Track studies
over the past few years.
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Judicial decisions have critiqued keyword searches. Important early decisions in this area came from magistrate judges
John Facciola (District of Columbia) and Paul Grimm (Maryland). See United States v. O'Keefe, 37 F. Supp. 2d 14, 24
(D.D.C. 2008) (Facciola, M.1.); Equity Analytics, LLC v. Lundin, 248 F.R.D. 331, 333 (D.D.C. 2008) (Facciola, M.J.);
and Victor Stanley, Inc. v. Creative Pipe, Inc ., 250 FR.D. 251, 260, 262 (. Md. 2008) (Grimm, M.J }.

1 followed their lead with William A. Gross Construction Associates, Inc. v. American Manufacturers Mutual
Insurance Co., 256 FR.D. 134, 136 (S DN.Y. 2009) (Peck, M.1).

"This Opinion should serve as a wake-up call to the Bar in this District about the need for careful thought, quality
control, testing, and cooperation with opposing counsel in designing search terms or 'keywords' to be used to produce
e-matils or other electronically stored information ('ESI)," I wrote.

My opinion concluded: "Electronic discovery requires cooperation between opposing counsel and transparency in all
aspects of preservation and production of ESI. Moreover, where counsel are using keyword searches for retrieval of
ESI, they at a minimum must carefully craft the appropriate keywords, with input from the EST's custodians as to the
words and abbreviations they use, and the proposed methodology must be quality control tested to assure accuracy in
retrieval and elimination of ‘false positives.' It is time that the Bar - even those lawyers who did not come of age in the
computer era - understand this."

Despite these (and other) judicial criticisms of the use of keywords without sufficient testing and quality control, many
counsel still use the "Go Fish" model of keyword search. Cooperation is important, but without testing and quality
control cooperation alone is not the answer.

COMPUTER-ASSISTED SEARCH

Even with keyword searching, lawyers have turned to certain computer-assisted approaches to further reduce review
cost. Boolean connectors can be used (such as "and,” "or," "w/in,” "but not"). In addition, deduplicating the ESI (either
within a single custodian or across the entire production) greatly reduces both volume and the chance of the same e-mail
being coded differently by different reviewers. Grouping "near duplicates” takes that a step further. Threading e-mail
chains is another useful technique.

If the hot topic in 2010 conferences was proportionality, this year it is computer-assisted coding, often genericaily
called "predictive coding.” By computer-assisted coding, T mean tools (different vendors use different names) that use
sophisticated algorithms to enable the computer to determine relevance, based on interaction with (i.e., training by) a
human reviewer,

Unlike manual review, where the review is done by the most junior staff, computer-assisted coding involves a senior
partner (or team) who review and code a "seed set” of documents. The computer identifies properties of those
documents that it uses to code other documents. As the senior reviewer continues to code more sample documents, the
computer predicts the reviewer's coding. (Or, the computer codes some documents and asks the senjor reviewer for
feedback.)

When the system's predictions and the reviewer's coding sufficiently coincide, the system has learned enough to make
confident predictions for the remaining documents. Typically, the senior lawyer (or team) needs to review only a few
thousand documents to train the computer.

Some systems produce a simple yes/no as to relevance, while others give a relevance score (say, on a 0 to 100 basis)
that counse} can use to prioritize review. For example, a score above 50 may produce 97% of the relevant documents,
but constitutes only 20% of the entire document set.

Counsel may decide, after sampling and quality contro} tests, that documents with a score of below 15 are so highly
likely to be irrelevant that no further human review is necessary. Counsel can also decide the cost-benefit of manual
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review of the documents with scores of 15-50.

To my knowledge, no reported case (federal or state) has ruled on the use of computer-assisted coding. While
anecdotally it appears that some lawyers arg using predictive coding technology, it also appears that many lawyers (and
their clients) are waiting for a judicial decision approving of computer-assisted review.

Perhaps they are looking for an opinion concluding that: "It is the opinion of this court that the use of predictive coding
is a proper and acceptable means of conducting searches under the Federal Rules of Civil Procedure, and furthermore
that the software provided for this purpose by [insert name of your favorite vendor] is the software of choice in this
court." If so, it will be a long wait.

Judicial decisions, including Victor Stanley, O'Keefe and Gross, are highly critical of the keywords used by the
parties. These decisions did not "endorse” or "approve” of keyword searching, Nevertheless, lawyers seem to believe
that the judiciary has signed off on keywords, but has not on computer-assisted coding.

In addition to reluctance to be the guinea pig for a decision on predictive coding, lawyers perhaps are concerned that
they will have to go through a Daubert hearing as to the "admissibility” of the results of predictive coding. Perhaps this
fear comes from O'Keefe, where Judge Facciola said that opining on what keyword is better "is iruly to go where
angels fear to tread,” and is a topic "beyond the ken of a layman and reguires that any such conclusion be based on
evidence that, for example, meets the criteria of Rule 702 of the Federal Rules of Evidence,” dealing with expert
opinions,

Lawyers' fears in this regard scem largely misplaced. First, Facciola's comments were directed at keywords, but
everyone is using keywords, and I know of no decision after O'Keefe requiring expert testimony as to the use of
keywords.

Second, with due respect to Facciola, I do not think Daubert applies - it applies when an expert will testify at trial in
order to admit into evidence opinions or results {e.g., the result of DNA testing reveals a match).

Here, the hundreds of thousands of e-mails produced are not being offered into evidence at trial as the result of a
scientific process. Rather, whether the handfu} of e-mails offered as trial exhibits is admissible is dependent on the
document itself {e.g., whether it is a party admission or a business record), not how it was found during discovery.

That said, if the use of predictive coding is challenged in a case before me, I will want to know what was done and why
that produced defensible results. I may be less interested in the science behind the "black box™ of the vendor's software
than in whether it produced responsive documents with reasonably high recall and high precision,

That may mean allowing the requesting party to see the documents that were used to train the computer-assisted coding
system. (Counsel would not be required to explain why they coded documents as responsive or non-responsive, just
what the coding was.) Proof of a valid "process," including quality control testing, also will be important,

Additionally, counsel can point to the TREC study and other reported studies that generally show that computer-assisted
coding technology works at least as well if not better than keywords or manual review.

Of course, the best approach to the use of computer-assisted coding is to follow the Sedona Cooperation Proclamation
model. Advise opposing counsel that you plan to use computer-assisted coding and seek agreement; if you cannot,
consider whether to abandon predictive coding for that case or go to the court for advance approval.

Until there is a judicial opinion approving (or even critiquing) the use of predictive coding, counsel will just have to rely
on this article as a sign of judicial approval. In my opinion, computer-assisted coding should be used in those cases
where it will help "secure the just, speedy, and inexpensive” (Fed. R, Civ. P, I) determination of cases in our
e-discovery world.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JACKSON LEWIS LLP :
ATTORNEYS FOR DEFENDANT MSLGROUP Americas, Inc.
58 South Service Rd., Ste. 410
Melville, New York 11747
(631) 247-0404
ATTORNEYS OF RECORD:

BRETT M. ANDERS, ESQ.

JEFFREY W. BRECHER, ESQ.

VICTORIA WOODIN CHAVEY, ESQ.

MONIQUE DA SILVA MOORE,
MARYELLEN O°’DONOHUE, LAURIE
MAYERS, HEATHER PIERCE, and
KATHERINE WILKINSON, on behalf of
themselves and all others similarly situated,

Plaintiffs, Case No. 11-¢cv-1279 (ALC) (AJP)
VS,

PUBLICIS GROUPE SA and
MSLGROUP,

Defendants.

DECLARATION OF RALPH C. LOSEY. ESQ.

Under the penalty of perjury as provided by law, the undersigned certifies
pursuant to 28 U.S.C. §1746 that the factual statements set forth below are true and correct to the
best of his knowledge, information, and belief:

1. I have personal knowledge of the following facts and can competently testify

thereto.
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2. My name is Ralph C. Losey, and I am a member of the law firm of Jackson Lewis
LLP, counsel for Defendant MSLGROUP in this action, where I serve as the fifrn’s National e-
Discovery Counsel.

3. I joined Jackson Lewis in May 2010, previously having been a‘ partner at
Akerman Senterfitt LLP, where I served as chair of the firm’s e-discovery practice group.

4. I am a member in good standing of The Florida Bar.

5. Since 2006, I have limited my practice to electronic discovery issues. 1 have
written four books, numerous articles, and presented at many professional events concerning
electronic discovery. I also am an Adjunct Professor of Law at the University of Florida, where I
teach electronic discovery.

6. 1 have never spoken with U.S. Magistrate Judge Andrew J. Peck about this case
nor had any other ex parte communication with him. about this case.

7. I first became acquainted with Judge Peck in or about late 2009 during an e-
discovery event.

8. To the best of my recollection, Judge Peck and I have appeared on the same group
panel or teaching event on four occasions: (1) on one panel during a day-long event on
Proportionality in Washington D.C. on or about November 3, 2010, wherein ﬁumerous other
attorneys and judges also appeared in numerous other panels; (2) a day-long event in Charlotte,
North Carolina, on January 18, 2012, on Rule 26 conferences with five judges, including Judge
Peck, and seventeen other attorneys (total 22 participants); (3) a panel at NY LegalTech on
January 30, 2012, on predictive coding sponsored by Clearwell and Symantec with Judge Peck,
and attorneys Maura Grossﬁlan and Dean Gonsowski; and, (4) a panel at NY LegalTech on

January 31, 2012, which was a mock debate between attomcy Craig Ball and myself, wherein
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Judge Peck served as a moderator (sponsored by BIA). On June 29, 2011, I also presented an
online webinar on IT knowledge and e-discovery, wherein Judge Peck was one of several
panelists.

9. I do not recall Judge Peck ever mentioning or referring to the instant case during

any of the panels I attended or participated on with him.

Ralpth & Lésey

Date: April 26, 2012
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SANFORD WITTELS & HEISLER, LLP

555 Montgomery Street, Suite 1206
San Francisco, CA 94111
(415) 391-6900
Fax: (415) 391-6001
Email; jwipper@swhlegal.com

www.swhlegal.com
1666 Connecticut Ave, NW 1350 Avenue of the Americas
Suite 300 440 West Street 318t Floor
Washingtonr D.C. 20009 Fort Lee, NJ 07024 New York, NY 10019
Fax: (202) 742-7776 Fax: (201) 585-5233 Fax: (646) 723-2948
April 20, 2012

VIA EMAIL

Honorable Andrew L. Carter, Jr.

U.8.1D.C, - Southern District of New York

Daniel Patrick Moynihan United States Courthouse
500 Pear! Street

New York, New York 10007

Re: da Silva Moore, et al, v. Publicis Groupe S84, et al., Civ. No. 11-CV-1279

Dear Judge Carter,

Plaintiffs write regarding their Rule 72(a) Objection to Magistrate Peck’s February 8, 2012
Discovery Rulings (*Rule 72 Objection”™) (Doc. No. 93). For the reasons set forth below, Plaintiffs
respectfully request that Your Honor defer ruling on the Rule 72 Objection until a ruling is issued on
Plaintiffs’ Motion for Recusal or Disqualification of Judge Peck (“Recusal Motion™) (Doc. No 170).

On April 13, 2012, Plaintiffs filed a motion pursuant to 28 US.C. § 455(a) requesting Judge
Peck’s recusal based on, infer alia, his public comments on the case, his participation on pro-predictive
coding panels with defense counsel, and his numerous speaking engagements sponsored by Recommind
(Defendants’ e-discovery vendor) and other predictive coding vendors. Plaintiffs not only seek the recusal
of Judge Peck from further participation in this case, but also the vacatur of any Orders issued since Judge
Peck’s pro-predictive coding appearances in January 2012, (Doc. No. 170 at 25) See Chase Manhattan
Bank v. Affiliated FM Ins. Co., 343 ¥.3d 120, 132-33 (2d Cir. 2003) (reversing denial of recusal motion,
vacating all decisions and orders made subsequent to judge’s assignment, and remanding with
instructions that the case be reassigned for disposition of all outstanding motions and a new trial);
Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 867-70 (1988). If Judge Peck’s rulings
regarding the ESI Protoco! are vacated as a result of the Recusal Motion, Plaintiffs’ Rule 72 Objection
will be moot. Accordingly, in the interest of judicial efficiency, Plaintiffs request that Your Honor defer
ruling on the Rule 72 Objection until the Recusal Motion has been resolved.

Thank you for the Court’s consideration of this request.
Respectfully submitted,

/s{ Janette Wipper
Janette Wipper

ce: All counsel of record (via e-mail)
Judge Andrew J. Peck {via facsimile)



