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EXHIBIT “5”
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SANFORD WITTELS & HEISLER, LLP
555 Montgomery Street, Suite 1206
San Francisco, CA 94111
(415) 391-6900
Fax: (415) 391-6¢01
Email: jwipper@swhlegal.com

www,.swhlegal.com
1666 Connecticut Ave. NW 1350 Avenue of the Americas
Suite 300 440 West Street 318t Floor
Washington D.C. 20009 Fort Lee, NiJ 07024 New York, NY 10019
Fax: (202) 742-7776 Fax: {201} 585-5233 Fax: (646) 723-2048

December 19, 2011

VIA FACSTMILE

Honorable Andrew I. Peck

U.8.D.C. ~ Southern District of New York

Dantel Patrick Moynihan United States Courthouse
500 Pearl Street

New York, New York 10007

Fax No. 212-805-7933

Re:  da Silva Moore, et al. v. Publivis Groupe SA, el al., Civ, No. 11-CV-1279

Dear Judge Peck,

Plaintiffs write to respectfully request the adjournment of the discovery conference currently
schedufed for Wednesday, December 21 at 2:00 p.m. to a date in early January 2012 that is convenient to
the Court. This is the first request for adjournment. Defendant MSLGroup (“MSL™)} does not consent to
adjournment; Defendant Publicis Groupe stated during the December 2, 2011 discovery conference that
they did not plan to send counsel or a representative to the December 21 conference. (Dec. 2, 2011 Tr. at
36:4-37:11.) MSL does not think it is necessary to move the conference, because they wish to limit the
upcoming conference to MSL’s draft EST protocol addressing only one source of data, electronic mail
(“emaii™). '

At the previous discovery conference on December 2, 2011, the Court advised the parties that by
the next conference on December 21, they should have an “ESI plan in place”™ with “very specific and
targeted” disputes fo bring before the Cowrt. (Dec, 2, 2011 Tr, at 34:25-35:22.) Plaintiffy did not receive
MSL’s draft protocol until last Thursday afternoon. Because MSL waited neatly hwo-weeks to send their
first draft of a protocol that is not comprehensive. and incorporates the use of novel methodologies, the
parties still have broad disputes.

First, MSL’s draft EST protocol is not comprehensive, as it addresses only one source of data,
electronic mail (“email”). MSL has informed Plaintiffs that it keeps data that is responsive to the
discovery requests in this case in numerous places. including, but not limited to: (i) “Noovoo,” or
“MSLCity,” an intranet system used primarily to post Company-refated information likely to contain
MSL policies and procedures; (ii) shared network storage locations including HR specific folders; (iii)
personal network storage or Home Directories; {iv) non-custodian e-mail addresses used solely to receive
employee complamts and inquiries; (v) “Vurv/Taleo,” a system that houses information regarding talent
recruitment and promotions; and (vi) email. MSL asserts, without provision of any support, that “almost
everything” will be present in email data. Thus, MSL has refused to set forth how they would address
search and review methodology with regard to any of these non-email searches. Additionally, there are
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significani disagreernents that have not yet been resolved, including the number and names of custodians,

the search term list, and search methodology, with regard to MSL’s proposed email search protocol, that
will not be narrowed prior to December 21, 2011,

Second, MSL proposes the use of predictive coding—a novel method not yet approved by any
court in the United States—as its sole search methed for all email data. Although Plaintiffs are prepared
to consider the use of predictive coding as a search method in general, Plaintiffs need more time to
evaluate and provide feedback on the draft proposal and its methodology. Plaintiffs have retained
electronic discovery experis from DOAR Litigation Consulting to aid them in evaluating Defendant’s
proposal, and have already started consulting about the draft protocol. Given the magnitude and novelty
of the approach presented by MSL, however, Plaintiffs’ experts need more time to examine the risks and
benefits of Defendant’s proposal. The parties then may engage in dialogue in order to narrow the issues,
if any, that require resolution by the Court.

For the reasons listed above, Plaintiffs believe that good cause supports an adjournment, and

respectfully request that the Court move the upcoming December 21 discovery conference to a date in
early January.

Respectfully submitted,
anette Wifipe:

Ce: All counsel of regord
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LTED STATES DISTRICT COURT
N DISTRICT OF NEW YORK

MONTOUE LA SLIVA HMOORE,

Plaintiff,
V. LLCv01279
PRBLILCIS GROUPE,ET AL,
Dafendant.
New York, N.Y.

Dacember 2, 2011
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SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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1 chack with our ¢lients to see. I think some of themn have

2 slready made travel arrangemenis, sSo ==

3 THE COURT: You know, then the depositicns -~ look,
4 ey the deal. For any . hem can't switch bbb, are
5 i & vallable the weelk nstead of the week of
o) the 5

tha
Sth, whoever is Laking L%e'e depositions?
MG, CHAVEY: We can make those arrangements, ves.
THE COURT: Good. S¢ you will find out quackly. Andd
any of your clients who oould be deposed the week of the --
How about listening to me, instead of talking to sach

b A0 TO =

other?t
12 MR, ifd'?"l”i‘E‘,'_'_S: Grry.

13 THE URT: Any one of them that can be deposed the
weaek of the 121h, instsad of the week of the 5th, that's great.
Anvene aiready of ro Florida or whersver it may be, then the
date sticks fox ths nexk week, uniess you work out sone
accommodation in writlng with the defendants.

Because [ don't want to hear misunderstandings or
whatever. If there iz a wrilttan letler signed, you know, one
now e-mail, you s-mail them and say, you know, how akout we do
it oon the 19th instead of the 1Zth., If they say yes in
writing, then you're fine. IL there is no response or
whatever, Lhe deposition goes forward next wesak as previously
scheduled,

Clear? Clear. D
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ate to come back By which polint you
S?QTFT REPORTERS, P.C.
212y 805-0300
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teilsasc
1 must have your E31 plan in place, or vﬂwy BrEL oand very
2 vargeted, you know, we agres to these 50 custodians, or agros
3 e X custodiang, we're fighting over ¥ custodi

&NS, We Agree on
these key words, we're fighting over thesa. If you give me
amorphous stuff, it's very hard for me to rule,

Whan do your want to come back?

MS., CHAVEY: Scomething like Decembar 23, would work

i

&

MR, WITTELS: How about Tuesday, the 20th or 21 -~
THE COURT: Tuesday is the 20th. Does thal work for
the defendants?
MR, ANDREWS: I'm sure I oan make it work, [ don't
have a calendar with me., It's locked up downstalrs,
THE CQURT: The sooner -- you are all local,
Movrristown, I don't know, whatever. But if you are
guote/unguote New York lawyers, geb the New York Stale
card, get a federal kar ﬁr“&, whatever we call it. That let's
you bring your cell phone in. In any event --
14 MR, WITTELZ: How about the Wadnesday, your Honor,
20 give us some Lime Lo work out tThe --
21 THE COURT: #ine, Uecember 21 at Z:00. Does that
22 worn?
23 MR. ANDREWS: We can make 1t work.
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24 of deposition scheduled in Atlanta, but T guess you know,
25 they're enough lawvers on both sides, we <an make that work,

SOUTHERN DISTRICT REPORTERS, P.C
(212) BOG-0300
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THE COURT: ¥ there is another day sarly that wesk
that you want that works batter for everyoene, vou know, I'm
teying to accommodats you all here.

MR. STONMER: Your Honox, wkllc they are trying to
telk about dates, my name lg Gaeorge Stohner, I represent
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Publicis Groupe. I have never besn Lo a discovery conference

where I have not uttered a word. But just a point of

i I came Loday bacause T was ung
hearing. There is no dispute af
Hopefully, never, vis-a-vis Publicig Groupe. Aﬁd I do have
NHew York Bar cavd, but I am not lecal., And if it's poessible
for Publicis Groupe Lo be exvussd, I would ask Lhdl, unless
there is some reason for them o be here.

THE COURT:  Are yoeu talking about the next conferen

MR, BSTCOHNER: The next conference.

THE COURT: All right. Does anyone need them al th
nexlt conference? You, rtalnly from Calid a, Can appear
telephonically 4if iv's useful, to let you off the hool
completely.

M8, CHAVEY: It's fine wibth us,

MR, WITTELS: e also have a counsel, my co-gounsel
and pavtner Janetta Wipper, if she could bz on the phone as

well, Lhat would be helpful, vour Honcor.

THE COURT: That's fine., But the guestion is do yo
want Publicis on the phnne for the next conference, or are w

SOUTHERN DISTRICT REPORTERS, P.C.
(212} 805-0300
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lc2lsase
only dealing with disputes with MSL?

MR, WITTELE: Well beyond the correspondence, Lif they
feel they need to be here then, or on the phone, that would be
appropriate. LI not, I don't sze any need to.

THE COURT: A1l right. And I don't know what the --
how ¢lese the rsletionship is between the two defendants, If
you're net herve and something comes up, vyou run the siight risk
that you are relying on your go-defendant o protect your

intarest.

~ O LT P L BN R

MR, STOHNER: I'1ll read the correspondencs, your
Honor.

MY

THE COURT: Okay. And you are going to ba on the
phone and the plaintiffs in San Francisco, counsel, you two
need to coordinate on one call calling in, and we put you on
the magic speakerphone in the sky, et cetera. Bul you have Lo
e on one ghone for that purposse.

MR. STOHNER: OCkay.

THE COURT: Have you all Elgured out what date you
raally want? Wednssday, the 2ist?

20 ME, NURNDSSEIN: Yes, your Honor.
2% M&, CHAVEY: Yes, your Honor.
22 THE COURT: Okay, the 2lst gt 2:00, which also 1
23 peneficial to the Californiansg.
24 MR. STOHNER: Thank y¢u, your Honor,
25 THE COURT: ALl right, it is my practice to have the
SOUTHERN DISTRICT REPORTERS, P.O.
(212) 805-0300
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